STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS
VOLUSI A COUNTY SCHOCOL BOARD,
Petitioner,
VS. Case No. 00-4992
TERRY M LUCHTERHAND,

Respondent .
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RECOVMENDED ORDER

A formal hearing was held in this case on March 7, 2001,
with video teleconference sites |ocated in Tallahassee, Florida,
and Dayt ona Beach, Florida, before the Division of
Adm ni strative Hearings, by its Adm nistrative Law Judge,
Suzanne F. Hood.

APPEARANCES

For Petitioner: Thonmas Gonzal ez, Esquire
Kelly L. Soud, Esquire
Thonpson, Sizenore & Gonzal ez
109 North Brush Street, Suite 200
Post O fice Box 639
Tanpa, Florida 33601

For Respondent: Terry M Luchterhand, pro se
111 Seton Trai
O nond Beach, Florida 32176



STATEMENT OF THE | SSUE

The issue is whether Petitioner had just cause to term nate
Respondent's enpl oynent for being under the influence of al cohol
while on duty.

PRELI M NARY STATEMENT

By letter dated Cctober 19, 2000, Petitioner Volusia County
School Board (Petitioner) advised Respondent Terry M
Lucht erhand (Respondent) that his enploynent was term nated.

The letter alleged that Respondent had violated Petitioner's
policy relative to the conduct of enployees regarding ill egal
drug and al cohol abuse.

On or about Decenber 11, 2000, Respondent requested a
formal hearing. Petitioner referred this case to the D vision
of Admi nistrative Hearings on Decenber 18, 2000.

A Notice of Hearing by Video Tel econference dated
Decenber 28, 2000, schedul ed the case for hearing on
February 13, 2001. Subsequently, Petitioner filed a Mdtion for
Conti nuance. An order dated January 26, 2001, granted this
noti on and reschedul ed the case for hearing on March 7, 2001.

On March 5, 2001, Petitioner filed three proposed exhibits.
The exhibits included the following: (a) School Board Policy
415 with Respondent's Signature; (b) U S. Departnent of
Transportati on Breath Al cohol Testing Formdated July 20, 2000;

and (c) Letter of Recomrendation of Term nation.



During the hearing, Petitioner presented the testinony of
ei ght witnesses. Petitioner offered the above-referenced three
exhibits for adm ssion into evidence. Petitioner's exhibits
were admtted with the exception of the second exhibit, U S.
Departnment of Transportation Breath Al cohol Testing Form dated
July 20, 2000. The undersigned reserved ruling on the
adm ssibility of the nunerical results of the two breath al coho
tests contained in the breath alcohol testing form For reasons
set forth below, the nunerical test results are hereby excl uded
as uncorroborated hearsay.?

Respondent testified on his own behalf. He offered one
exhibit that was accepted i nto evi dence.

The Transcript was filed on March 23, 2001. Petitioner
tinmely filed its Proposed Recormended Order on April 2, 2001.

Respondent filed a letter on April 5, 2001, which was read
and considered. The undersigned issued a Notice of Ex Parte
Communi cation regarding this letter on April 6, 2001.

FI NDI NGS OF FACT

1. At all tinmes material to this proceeding, Petitioner
enpl oyed Respondent as a facilities maintenance technician at
Pat hways El enentary School

2. Respondent's job required himto maintain the school's
heating and air conditioning equipnment and all electrical

equi pnent. Respondent's position was safety-sensitive because



his work occasionally exposed himto as nuch as 220 volts of
electricity.

3. Respondent was aware of Petitioner's personnel policy
regarding illegal drug or alcohol abuse. This policy is set
forth in policy No. 415, which states as follows in rel evant
part:

It is the intention of the School Board of
Vol usia County to maintain a drug-free
wor kpl ace and school environnent for its
enpl oyees and students . .

An enpl oyee of the school board shall not
manuf acture, distribute, dispense, possess
or use al coholic beverages on school
grounds, on school board property, or at
school board activities (on or off school
board property) at which students are
present . . . .

Di sci plinary action, including, but not
limted to term nation of enpl oynent and
referral for prosecution, if appropriate
wi |l be taken agai nst any enpl oyee who
violates this policy. . . . Procedures shal
be devel oped to effectuate the intent of
this policy. The procedures shall include
provi sions for drug testing applicants for
enpl oynent and enpl oyees. Enpl oyee testing
may be part of a routinely schedul ed
fitness-for-duty nmedi cal exam nation or
based upon reasonabl e suspicion that an
enpl oyee is violating the terns of this

policy.
Respondent signed a docunent on Cctober 12, 1998, acknow edgi ng

his receipt of policy No. 415. Respondent admts he had a



responsibility to nake sure that he was not under the influence
of al cohol at work.

4. On July 20, 2000, the school's secretary was naki ng
photo identification badges for school staff nenbers. The
secretary radi oed Respondent and requested that he cone to the
office to have his picture taken. During this conversation, the
secretary noticed that Respondent's speech was slurred. Because
Respondent's voice did not sound right, the secretary asked the
school's resource teacher to be present when Respondent arrived.

5. In order to take the picture, the secretary had to
pl ace the canera fairly close to Respondent's face. The
secretary snell ed al cohol on Respondent's breath. She al so
observed that Respondent was sweating profusely and that his
conpl exi on was very pal e.

6. Upon Respondent's arrival at the office, the resource
teacher snelled a strong odor of alcohol in the room The
resource teacher noticed Respondent’'s slurred speech. She also
observed that Respondent appeared ill because he was pal e and
sweat i ng profusely.

7. The school secretary called the assistant principal to
tell himthat she had observed Respondent in an intoxicated
state. The assistant principal, in turn, telephoned

Respondent ' s i mredi at e supervi sor regardi ng Respondent's



observabl e i ntoxication. The assistant principal made this cal
around 1:00 p. m

8. Subsequently, the assistant principal observed two
bottl es of vodka and several bottles of nouthwash in
Respondent's vehicle. The vehicle was parked in the school's
parking | ot.

9. Respondent's immedi ate supervisor first called
Petitioner's professional standards investigator who agreed to
nmeet the supervisor at Pathways El enmentary School. The
supervi sor and the investigator wanted to observe Respondent's
behavi or firsthand.

10. Arriving at the school, the supervisor noted that
Respondent's speech was slurred. Upon her subsequent arrival,
t he investigator noted Respondent's dishevel ed clothing, his
confused conversation, and the snell of al cohol about his
person. Based on her training and experience and her
observati ons of Respondent, the investigator concluded that
Respondent was under the influence of alcohol.

11. Respondent freely agreed to submt to a sobriety test.
The supervisor transported Respondent to Deland, Florida, for a
breath al cohol test. They arrived at the testing center about
3:00 p.m After taking two breath al cohol tests, Respondent

signed a docunent setting forth the nunerical results.



12. As a result of Respondent's intoxication on the job,
and in light of Petitioner's drug-free workplace policy,
Petitioner gave Respondent anot her work assignnent pending
conpletion of an investigation. After the investigation was
conplete, Petitioner voted to term nate Respondent's enpl oynent.
Petitioner's decision was consistent with its policy of
term nating enpl oyees upon their first violation of the
prohi bition agai nst using al coholic beverages on school
property.

13. Respondent presented testinmony that he is now enroll ed
in an intensive al cohol-treatnent program He admts that he
"has a problemw th al cohol."” Respondent's testinony that he
was not intoxicated fromusing al cohol while at work on July 20,
2000, is not persuasive.

CONCLUSI ONS OF LAW

14. The Division of Admi nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng. Sections 120.569 and 120.57(1), Florida Statutes.

15. Petitioner has the burden of proving by a
preponderance of the evidence that it has just cause for
term nati ng Respondent's enpl oynent.

16. Despite the inadmssibility of Respondent's breath
al cohol test results, Petitioner nmet its burden of proving that

Respondent was intoxicated at work on July 20, 2000, because | ay



Wi t nesses presented persuasive testinony about his observabl e

i ntoxi cation. See Eberhardt v. State, 550 So. 2d 102, 105 (Fl a.

1st DCA 1989) review denied, 560 So. 2d 234 (Fla. 1990). The

credi ble testinony of the secretary, the resource teacher, the
supervi sor, and the investigator constitute conpetent evidence
of Respondent's inpairnent. Accordingly, Petitioner had just
cause to term nate Respondent's enpl oynent.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED:

That Petitioner enter a final order finding just cause for
term nati ng Respondent's enpl oynent.

DONE AND ENTERED this 9th day of April, 2001, in

Tal | ahassee, Leon County, Flori da.

SUZANNE F. HOOD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 9th day of April, 2001



ENDNOTE

1/ On July 20, 2000, Respondent signed the breath al cohol
testing formsetting forth the nunerical results of two breath
al cohol tests, indicating that they were accurately recorded on
the form Petitioner may have been conpetent to determ ne that
the recorded results on the docunent correctly reflected the
numeri cal readi ngs on the breath machi ne after each of the
breath al cohol tests. However, he is not and never has been
conpetent to verify the accuracy and reliability of the breath
machine or its recorded results. This is especially true in
I ight of Respondent's testinmony that the test results were not
accur at e.

Petitioner presented testinony at the hearing that its

prof essi onal standards investigator participates in the on-site
random drug testing of Petitioner's enployees four tines a year.
On those occasions, the investigator acconmpanies a technician
who perfornms breath al cohol tests using a portable machine.
This sanme investigator was present at the testing center when
Respondent was tested on July 20, 2000. Nevertheless, the

i nvestigator was not qualified to testify about the reliability
of the breath-testing machine used to test Respondent's breath
or the validity and accuracy of his nunerical test results.
More inportantly, Petitioner did not present the testinony, in
person or by deposition, of the breath al cohol technician who
performed Respondent's breath al cohol tests.

During the hearing, Petitioner argued that the U S. Departnent
of Transportation Breath Al cohol Testing Formdated July 20,
2000, was adni ssi ble as an exception to the rul e agai nst hearsay
under Section 90.803(6), Florida Statutes. That section rel ates
to records of regularly conducted business activities ". . . if
kept in the course of a regularly conducted business activity
and if it was the regular practice of that business activity to
make such nmenorandum report, record, or data conpilation

oo ." Section 90.803(6), Florida Statutes. The breath

al cohol testing format issue here does not neet these
condi ti ons.

Petitioner argues in its Proposed Recomended Order that the
numerical results of the two breath al cohol tests are adm ssible
because they corroborate otherw se adm ssi bl e evi dence of
Respondent' s intoxication under Section 120.57(1)(c), Florida
Statutes, which states as foll ows:



(c) Hearsay evidence may be used for the
pur pose of suppl enenting or explaining other
evi dence, but it shall not be sufficient in
itself to support a finding unless it would
be adm ssi bl e over objection in civil
actions.

In this case, no witness testified about the exact content of
al cohol in Respondent's breath. Therefore, the nunerical test
results are not adm ssible pursuant to that statute.

It should al so be noted that the docunent in question does not
meet the criteria for self-authentication and adm ssibility
under Sections 316.1934(5) and 327.354(5), Florida Statutes.
These sections set forth the conditions under which breath

al cohol test results are adni ssible as an exception to the
hearsay rule in Section 90.803(8), Florida Statutes, for public
records, without further authentication, and as presunptive
proof of the results.

COPI ES FURNI SHED

Thomas Gonzal ez, Esquire

Kelly L. Soud, Esquire

Thonpson, Sizenore & Gonzal ez

109 North Brush Street, Suite 200
Post O fice Box 639

Tanpa, Florida 33601

Terry M Luchterhand
111 Seton Trai
Ornond Beach, Florida 32176

WIlliamE. Hall, Superintendent
Vol usi a County School Board
Post O fice Box 2118

Del and, Florida 32721-2118

James A. Robi nson, General Counse
Depart nent of Education

The Capitol, Suite 1701

Tal | ahassee, Florida 32399-0400

10



Honorabl e Charlie Cri st
Conmmi ssi oner of Education
Departnment of Education

The Capitol, Plaza Level 08

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recoormended Order should be filed with the agency that
will issue the Final Oder in this case.
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